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Applicant(s) 

PITTMAN. DORINDA GEANS 
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» The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 

Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 



Status 



!)□ Responsive to communication(s) filed on . 

2a)\Z} This action is FINAL. 2b)|3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

« 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1_ is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration, 

5) n Claim(s) is/are allowed. 



6)S Claim(s) 1 is/are rejected. 

?)□ Claim(s) is/are objected to. 

8)n Claim(s) are subject to restriction and/or election requirement. 



Application Papers 

9)n The specification is objected to by the Examiner. 

10) S The drawing(s) filed on 16 August 2004 is/are: a)D accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) ^ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 



Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (0- 
a)n All b)n Some * c)^ None of: 

1 Certified copies of the priority documents have been received. 

2.n Certified copies of the priority documents have been received in Application No. 



3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



2) 
3) 



Attachment(s) 

1) S Notice of References Cited (PTO-892) 

Notice of Oraftsperson's Patent Drawing Review (PTO-948) 

Infonnation Disclosure Statement(s) (PTO/SB/08) 
Paper No(s)/Mail Date . 



4) CD Interview Summary (PTO-413) 

Paper No(s)/Mall Date. . 

5) O Notice of Infonmal Patent Application 

6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 08-06) 



Office Action Summary 



Part of Paper No./Malt Date 20070914 
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DETAILED ACTION 



Declaration 



A new declaration is required because a notarized signature is missing. 



Drawings 

New corrected drawings in compliance with 37 CFR 1.121(d) are required in this application 
because the current drawings are not legible due to their darkness and small size. Additionally, each 
figure must be clearly labeled so that it can be referenced by the specification. Any replacement drawings 
submitted must not introduce new matter that is not disclosed in the original specification as filed. It is 
noted that the specification does not refer to the drawings at all. and this is also improper, as each 
drawing must be referenced in the detailed specification. For guidance on drawings, see MPEP 608.02. 

Claim Rejections - 35 USC § 101 

Claim 1 is rejected under 35 U.S.C. 101 as being directed to non-statutory subject matter. Applicant 
specifically claims that the invention is a 'software package', and software per-se is not patentable, 
because it is merely descriptive matter (like a book). See MPEP 2106. However, this rejection is easily 
overcome by rewording the claim so that the claim is actually for a computer readable medium that 
contains the program and causes a computer to operate in a manner so desired. 

Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 
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The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 1 is rejected under 35 U.S.C. 112, 1^^ paragraph, for failing to comply with the enablement 
requirement. Claim 1 introduces information that was not described in the specification. Particularly, the 
limitations of scanning data into the system were not described in the specification. The enablement 
requirement means that all claimed matter must be identified and sufficiently explained in the detailed 
specification, so as to allow an individual of ordinary skill in the art to create and use the invention. 

Claim 1 is rejected under 35 U.S.C. 112, 2"^ paragraph, for failing to particularly point out and 
distinctly claim the subject matter which applicant regards as the Invention. The claim(s) are 
narrative in form and replete with indefinite and functional or operational language. The structure which 
goes to make up the device must be clearly and positively specified. The structure must be organized 
and correlated in such a manner as to present a complete operative device. The claim(s) must be in one 
sentence form only. Note the format of the claims in the patent(s) cited. Additionally see MPEP 
608.01 (m) for guidance on claim formation. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the relevant portion of 35 U.S.C. 102 that forms the basis for the rejections 

made in this section of the office action; 

(e) the invention was described in — (1) an application for patent, published under 
section 122(b), by another filed in the United States before the invention by the applicant 
for patent. 
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Claim 1 is rejected under 35 U.S.C. 102(e) as being unpatentable over Bergantino (US 
2005/0113649). 

Regarding claim 1, Bergantino discloses a system for nutrition management that allows users to enter 
their daily food, drink, and vitamin intake, and provides a report of their intake with recommendations. See 
paragraph 0019. Bergantino further discloses wherein the recommendations take into account age, size, 
and medical status. See paragraph 0028. Bergantino further discloses wherein the nutritional information 
can be scanned into the device. See paragraphs 53 and 54. Pertaining to the PDA's, it is not proper to 
claim what the device will do in the future. However, Bergantino discloses in paragraph 0013 that the 
device can be handheld and wireless (i.e. a PDA). 

4 

Patent Prosecution Procedures 

An examination of this application reveals that applicant is unfamiliar with patent prosecuting 
procedure. Applicant is reminded that the revision of the specification and claims to present the 
application in proper form is required. While an application can be amended to make it clearly 
understandable, no subject matter can be added that was not disclosed in the application as originally 
filed. 

If Applicant wishes to continue to prosecute this patent application, applicant must reply in writing. It 
would be of great assistance to the Office if all incoming papers pertaining to a filed application carried 
the following items: 

1 . Serial number (checked for accuracy). 

2. Group art unit number (copied from filing receipt or most recent Office Action). 

3. Filing date. 

4. Name of the examiner who prepared the most recent Office action. 

5. Title of invention. 

6. Name of Applicants. 
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Applicant's reply should identify the Office Action the amendment is in response to by its mailing date or 
paper no. and must specifically request further examination and reconsideration. Applicant or Applicant's 
registered representative must sign the reply. 

In a reply to an Office Action, Applicant can amend the specification, drawings and claims to 
overcome objections and rejections as well as argue against any position taken by the Examiner. 
Applicant's arguments and other pertinent comments should appear under the heading "REMARKS". In 
Applicant's remarks, applicant must point out each error, if any, applicant believes the Examiner has 
made in the current Office Action and/or how any amendments Applicant has made to the specification, 
drawings and claims overcome the Examiner's objections and rejections. Applicant must respond to each 
and every ground of rejection and objection raised in the current Office Action. 

To overcome the objection and rejection for lack of an enabling disclosure, Applicant can argue 
that the holding of non-enabling by the Examiner is in error. To be persuasive, however, such an 
argument must point out where, in the specification as originally filed, the specification provides the 
necessary detailed disclosure for supporting the claimed invention. Alternatively, the Applicant could 
rebut the Examiner's holding of non-enabling by submitting evidence that the disclosure as it now stands 
is sufficient to enable an artisan, of ordinary skill, to make and use the invention. Such evidence should 
take the form of patents or literature published before the filing date of Applicant's application. 
Alternatively, the evidence could take the form of one or more affidavits by skilled in the art, stating facts , 
and on the basis of their knowledge and skill, establish that, on or before the filing date of Applicant's 
application, one of ordinary skill in the art could make and use the claimed invention from reading the 
specification without undue experimentation. 

Applicant can amend the specification and drawings by sending the Office a signed letter 
directing the Office to make the specified alterations. Amendments are governed by 37 CFR 1.121. 
Amendments to the specification may be made by either adding, deleting or replacing a paragraph, by 
replacing a section, or by a substitute specification. To delete, replace or add a paragraph the following 
must be included: 
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(i) An instruction, whicii unambiguously identifies the location, to delete one or more paragraphs 
of the specification, replace a paragraph with one or more replacement paragraphs, or add one or 
more paragraphs; 

(ii) The full text of any replacement paragraph with markings to show all the changes relative to 
the previous version of the paragraph. The text of any added subject matter must be shown by 
underlining the added text. The text of any deleted matter must be shown by strike-through 
except that double brackets placed before and after the deleted characters may be 

used to show deletion of five or fewer consecutive characters. The text of any deleted subject 
matter must be shown by being placed within double brackets if strikethrough cannot be easily 
perceived; 

(iii) The full text of any added paragraphs without any underlining; and; 

(iv) The text of a paragraph to be deleted must not be presented with strike-through or placed 
within double brackets. The instruction to delete may identify a paragraph by its paragraph 
number or include a few words from the beginning, and end, of the paragraph, if needed for 
paragraph identification purposes. 

To make an amendment by substitute specification the following must be provided: 

(i) An instruction to replace the specification; and 

(ii) A substitute specification in compliance with §§ 1.125(b) and (c). 

Amendments to a claim must be made by rewriting the entire claim with all changes (e.g., 
additions and deletions) as indicated in this subsection, except when the claim is being canceled. Each 
amendment document that includes a change to an existing claim, cancellation of an existing claim or 
addition of a new claim, must include a complete listing of all claims ever presented, including the text of 
all pending and withdrawn claims, in the application. The claim listing, including the text of the claims, in 
the amendment document will serve to replace all prior versions of the claims, in the application. In the 
claim listing, the status of every claim must be indicated after its claim number by using one of the 



4 
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following identifiers in a parenthetical expression: (Original). (Currently amended), (Canceled), 
(Withdrawn), (Previously presented), (New), and (Not entered). All of the claims presented in a claim 
listing shall be presented in ascending numerical order. Consecutive claims having the same status of 
"canceled" or "not entered" may be aggregated into one statement (e.g., Claims 1-5 (canceled)). 

The claim listing shall commence on a separate sheet of the amendment docunient and the 
sheet(s) that contain the text of any part of the claims shall not contain any other part of the amendment. 
All claims being currently amended in an amendment paper shall be presented in the claim listing, 
indicate a status of "currently amended," and be submitted with markings to indicate the changes that 
have been made relative to the immediate prior version of the claims. The text of any added subject 
matter must be shown by underlining the added text . The text of any deleted matter must be shown by 
strik e- through except that double brackets placed before and after the deleted characters may be used to 
show deletion of five or fewer consecutive characters. The text of any deleted subject matter must be 
shown by being placed within double brackets if strike-through cannot be easily perceived. Only claims 
having the status of "currently amended," or "withdrawn" if also being amended, shall include markings. If 
a withdrawn claim is currently amended, its status in the claim listing may be identified as "withdrawn — 
currently amended." The text of all pending claims not being currently amended shall be presented in the 
claim listing in clean version, i.e., without any markings in the presentation of text. The presentation of a 
clean version of any claim having the status of "original," "withdrawn" or "previously presented" will 
constitute an assertion that it has not been changed relative to the immediate prior version, except to omit 
markings that may have been present in the immediate prior version of the claims of the status of 
"withdrawn" or "previously presented." Any claim added by amendment must be indicated with the status 
of "new" and presented in clean version, i.e., without any underlining. 

See 37 CFR 1.121. Sample amendments and common question and answers are posted at: 

http://www.uspto.qov/web/offices/pac/dapp/opla/preoqnotice/moreinfoa'mdtprac.htm 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the examiner should 



be directed to Timothy Musselman whose telephone number is (571)272-1814. The examiner can 
normally be reached on Mon-Thu 6:00AM - 4:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Robert Pezzuto can be reached on (571)272-6996. The fax phone number for the organization where 
this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to tiie automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 



TM 





Supervisory Primary Examiner 
Art Unit 3714 



